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Last year, when the Securities Exchange 
Commission (SEC) and U.S. Justice 
Department (DOJ) probed several U.S. 
investment banks’ hiring practices in China, 
it should have come as little surprise to the 
legal and compliance departments of most 
U.S. companies that conduct business 
abroad. With broad familiarity of the Foreign 
Corrupt Practices Act (FCPA), which bars 
U.S. companies from offering money or gifts 
to foreign officials in order to win business, 
the practice of banks hiring sons and 
daughters of prominent Chinese government 
officials certainly raised some obvious “red 
flags.”  

Yet other potential breaches of FCPA might 
not be as easy to identify. In its broad 
language, the FCPA defines “foreign official” 
as “any officer or employee of a foreign 
government or any department, agency, 
or instrumentality thereof.” But it hasn’t 
always been clear what constitutes a foreign 
government “instrumentality” sufficient to 
trigger an FCPA violation. This spring, the 
U.S. 11th Circuit became the first appellate 
court to address this previously undefined 
term, and in doing so, it affirmed the 
convictions of Jose Esquenazi and Carlos 
Rodriguez for bribing officials at Haiti’s state-
controlled telecom company.   

In U.S. v. Esquenazi, the 11th Circuit defined 
“instrumentality” under the FCPA using a 
two-pronged analysis that considers several 
non-dispositive factors and a totality of the 
circumstances. The court also extended the 
definition of “instrumentality” to employees of 
foreign state-owned or controlled companies. 
Esquenazi and Rodriguez petitioned the 
Supreme Court on August 14, 2014 to review 
their conviction. The 11th Circuit’s ruling, 
however, is largely consistent with guidance 
issued by the DOJ and SEC in 2012, and 
without a conflict among the Circuits, the 

likelihood of the Supreme Court granting their 
petition is low. Companies doing business 
abroad may have to rely on the current 
decision, which could expand the scope of 
the FCPA significantly. Furthermore, FCPA 
enforcement continues to be a high priority at 
the SEC and DOJ, particularly in the financial 
services industry.

Still, some recent cases indicate that 
companies with effective compliance 
programs will be rewarded through leniency. 
The DOJ and SEC, for example, declined to 
prosecute Morgan Stanley after it proactively 
disclosed that it was investigating possible 
FCPA violations in China relating to a former 
employee. In that case, Morgan Stanley 
was able to show that it had strong internal 
controls and compliance procedures. The 
former employee, however, pled guilty to 
the SEC’s charges. Companies subject to 
the FCPA should review their compliance 
program in light of Esquenazi to ensure that 
employees understand the implications of the 
decision and that anti-corruption policies and 
procedures are updated and solidly in place. 

Bribery is prohibited under the FCPA

The FCPA’s anti-bribery provisions prohibit 
any offer, payment, or promise to pay money 
or anything of value, to influence a foreign 
public official. This prohibition includes 
inducing a foreign official “to do or omit to do 
an act in violation of his or her lawful duty, or 
to secure any improper advantage in order to 
assist in obtaining or retaining business for 
or with, or directing business to, any person.” 
Under the FCPA, a foreign official is “any 
officer or employee of a foreign government 
or any department, agency or instrumentality 
thereof.”

The corruption scheme

Terra Telecommunications Corp. was a 
Miami, Fla., based company co-owned by 
Joel Esquenazi and Carlos Rodriguez. Terra 
purchased phone time from foreign vendors 
and resold the minutes to customers in the 
United States. Telecommunications D’Haiti, 
S.A.M. (Teleco) began to supply minutes to 
Terra in 2001 and became one of its primary 
foreign vendors.

By October 2001, Terra owed Teleco 
more than $400,000. To reduce the debt, 
Esquenazi agreed to make side payments 
to Teleco’s International Relations Director. 
Teleco’s Director agreed to eliminate minutes 
from Terra’s bill in exchange for receiving 
50 percent of the money Terra saved. Terra 
created several shell companies to disguise 
the payments, and in November 2001, began 
to funnel money into them.

The scheme lasted until 2005. Terra earned 
more than $2 million in reduced bills. Teleco 
Directors received nearly $1 million in side 
payments. Then, in November 2009, a grand 
jury indicted Terra’s owners for conspiracy to 
violate the FCPA, wire fraud, conspiracy to 
launder money, and concealment to launder 
money. The case went to trial, and the jury 
found Esquenazi and Rodriguez guilty on all 
counts.

“Instrumentality” is a two-pronged test

On appeal, the 11th Circuit considered 
whether Teleco was an “instrumentality” of 
Haiti. Until this point, the term “instrumentality” 
had not been defined either in the FCPA 
or by any court at the appellate level. Even 
though the 11th Circuit noted “Teleco would 
qualify as a Haitian instrumentality under 
almost any definition,” the court was “mindful 
of the needs of both corporations and the 
government for ex ante direction about 
what an instrumentality is.” Consistent with 
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the SEC and DOJ interpretation, the court 
defined “instrumentality” under the FCPA as 
“an entity controlled by the government of a 
foreign country that performs a function the 
controlling government treats as its own.”

The court’s two-pronged test for 
“instrumentality” analyzed whether a 
government controls an entity, and whether 
the entity is performing a function the 
government treats as its own. The court 
applied five factors to determine whether a 
government “controls” an entity:

1. The foreign government’s formal 
designation of an entity

2. Whether the government has a majority 
interest in an entity

3. The government’s ability to hire and fire 
an entity’s principals

4. The extent to which the government 
directly profits from or subsidizes the 
entity

5. The length of time the indicia have existed

The court applied four factors to determine 
whether an entity performs a government 
function:

1. Whether the entity has a monopoly over 
the function it exists to carry out

2. Whether the government subsidizes the 
costs associated with the entity providing 
services

3. Whether the entity provides services to 
the public at large in the foreign country

4. Whether the public and the government of 
that foreign country generally perceive the 
entity to be performing a governmental 
function

In this case, the Haitian government had 
given Teleco a monopoly power over 
telecommunication services since 1968. 
The government owned 97 percent of 
the company. Haiti provided Teleco with 
extensive tax advantages and appointed its 
Director General and all its board members. 
Finally, expert testimony revealed that 
even though no specific law existed to 
make Teleco a public entity, everyone from 
government officials to citizens considered 
it as such. The 11th Circuit concluded the 
evidence was sufficient “to show Teleco was 
controlled by the Haitian government and 
performed a function Haiti treated as its own, 

namely, nationalized telecommunication 
services” and affirmed the convictions.

Five days after the initial verdict, the Haitian 
Prime Minister stated in a declaration that 
Teleco was not a state enterprise of Haiti, 
which he later clarified that Teleco was 
owned by another Haitian instrumentality. 
The declarations were not admitted at the trial 
level and on appeal were only analyzed under 
an abuse of discretion related to the denial by 
the trial court of a Brady hearing and not on 
whether declarations from foreign officials on 
instrumentality could impact an FCPA case.

The effect on foreign business 
relationships and corporate compliance 
programs

The 11th Circuit’s decision brings a larger 
number of enterprises within the FCPA’s 
ambit. Companies doing business abroad 
now have a list of factors to help determine 
whether foreign business partners or 
intermediaries should be considered 
“instrumentalities.” But because the checklist 
requires balancing these factors, it could 
leave companies struggling to implement 
clear guidelines. Corporate legal departments 
should re-examine their anti-corruption 
policies and procedures to identify foreign 
business partners that potentially could be 
instrumentalities under the FCPA. However, 
because the factors may not always lead to a 
clear result, the most conservative approach 
it to treat any entity even partially owned or 
controlled by a foreign government as an 
instrumentality.

More importantly, however, is a corporation’s 
compliance program and the culture of 
the organization. Effective policies and 
procedures and tone from the top will help 
prevent violations in the first instance and 
uncover noncompliance that may otherwise 
go undetected. Prevention and detection, 
along with documentation, are critical to 
satisfying an organization’s obligations under 
the law and may have the added benefit of 
avoiding a long, protracted and disruptive 
investigation, and associated penalties, in the 
unfortunate event of an FCPA violation.

The authors thank Jennifer Krein, Esq., of 
Robins, Kaplan, Miller & Ciresi L.L.P. for her 
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